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Adoption in Maryland
Moves Forward

by John R. Greanes

The recent revision of the adoption
law in Maryland was important, The
revision of the Adoption Code and the
Kules has resulted in the Law of termina-
tion of parental rights and adoption, in
Maryland, more cohesive and straight-
forward.

The Adoption Code that cxisted prior
to January 1, 2006, was a compilation of
many divergent amendments that had
been passed over the vears (Md, Code
Ann. Family Law, Section 5-301 et seq. ).
It hiedd nedt been comprehensively revised
for almost ) years, It was set forth in
relatively few sections which covered
miost aspects of guardianship (with right
to consent to adoption ) and adoption, It
did little to distinguish between the dif-
ferent types of guardianship/adoption
actions that were brought in Mardand
- public agency, private igency or in-
dependent proceedings. Iv was hard

to determine what applied to each of
these truly separate types of actions
with separate proceedings. This was
cerfainly apparent considering the litthe
distinction it msade between puldic and
private agency adoptions that involve a
twi-step procedure with termination
of parental rights and appointment of
guardianship. That process was followed
by the separate adoption proceeding,
versus independent adoption actions
factions which do not imvelve agencies)
that are only one-step with termina-
tion of parental rights and adoption
occurring contemporaneousky.’ The
coide prior to 2006 often could baffle
ihe inexperienced practitionst as o ap-
plicability of the various sections to each
type of case, Additionally, the code was
outdated and fragmented as a result of
the lack of comprehensive review of the
code for decades.

The opportunity for change of the
adoption law in Maryland came in
2006, as a result of an initiative of the
Administrative Office of the Courts’
Legislative Subormmities of the Foster
Care Improvement Project, This sub-
committee was composed of judges,
masters, public defenders, Legal Aid
attorneys, assistant attorneys general
and practitioners and was chaired by the
Honorable Pamela North of the Circuit
Court for Anne Arundel County, The
subcommittes had beéen charged with
revising the Child in Meed of Assistance
[CINA) statute [Md. Code Ann. Family
Law}. Upon completing the revision
and obtaining legislative approval of the
revised CIMA Code, the subcommittes
quickly realized that the Adoption Cosde
as it existed conflicted with many of
the changes made to the CINA Statute,
The subcommittee also quickly realized

" In a Child In Meed of Assistance case,

where a Department of Social Services
fimds that rennificatior of a family 15
mappropriaie, it will proceed for guard-
ianship and termination of parental rights
through & poardianship procedare. Once
termination of the parents’ rights and
guardianship is granted, it will permit
adoptive parents it has chosen 10 progesd
Frsrvwinid with a separate acton be complene
the: acliptson, Similarly private chald place-
mient i.RI:I'H:i:I als pmu:-an! with asimilar
fwn step process — where the agency is
workung with parents whe sack o place
their child for adoption, the agency ob-
mins guardianship and also terminntes
the parerits’ ights in one action. Fellowing
that process, the adoplive parents who
have been chosen may procesd for adop-
fin im a separate proceeding,
I contrast, in independent adoptions, or
where placement & acranged by other than
a child placerment agency, the adoption
dies nod inwalve & two step process. There,
b adoprive parents fle one procedure for
adoption seeking a Decree of Adoptien
which terminates the parenss’ rights and
grants the adoption concemitantly,

4

Trtal Reporrrer

Winrer 2008



that the existing Adoption Code could
not be amended to make the necessary
changes reflecting the CINA changes
withou! changing the entire code. The
pro<cedure for public agency cases could
not be merely amended to result in a
coherent code or even extracted from
the Adoption Code and still leave the
remainder of the code intact, Therefore,
the subcommittee realized that this of-
fered an opportunity to update the entire
code to make it more wser friendly for all
types of terminations of parental rights
and adoptions in Mardand,

Changing the Code

The first major decision of the sub-
committes in revising the code was 1o
determine that it was best to divide the
statute into three sections. Over a courss
of four painstaking years, the appropri-
ate language was created, o separate
section for each of the three types of ac-
teons — public agency guardianship and
adaption, private agency guardianship
andl adoption, and independent adop-

tion, While recognizing thal they were
creating a much longes statute because
this change necessitated restating similar
provisions in one or possibly all three
sections, the subcommittee chose clarity
as to what applied in each proceeding
over brevity and the existing confusing
amalgam,

presented @ total rewrite of the statute
to the legislature in 2004. Responding
to legislative concerns, a revised version
was presented and passed by both legis-
lative bodies and sigoed by the governor
in 2005, effective Janwary 1, 2006,
Once enacted, the termination of
rights and adoption became somewhat

The code previously did not give any recognition to ge-
netic testing in the definition and determination of a child's
biological father for purposes of notice and involvement
in the case. The revision rectified this oversight to include
a person to be a "father” of a child upon positive genetic
testing {Sections 5-306(7), 5-3A-6(7), 5-3B-6(7)).

Oice it had divided the code into
three sections, it scrutinized every provi-
ston and proposed many other changes
to offer 4 more cohesive and updated
statute. After more then four years of
study and hundreds of hours of 1edious
debate and review, the subcommittee

easier. A practitioner who now hassuch a
case need only go to that specific section
of the code to know what applies 1o that
case, be it Public Agency Termination
and Adoption (Family Law, Section 5.
300 et=eq. ), Private Agency Termimation
and Adoption (Section 53-3A-01 et seq. ),
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and Independent Adoption (Section 5-
3B-01 et seq,). As a result, there was no
mire confusion over what provisions
applied to which type of case,

There were many other changes to the
statute. For example, one change that
may seem relatively insignificant, but is
an important change — the term “natural
parent” that was used throughout the
prior statute has been replaced with the
scceptable and less anachronistic term
“parent.’ [See g.g., Family Law, Section
5-301(f3(2004}}, Another change rec-
ognized the results of genetic testing,
The code previously did not give any

Tecognition to genetic testing in the
definition and determination of a childs
biological father for purposes of notice
and invalvement in the case, The revi-
sion rectified this oversight to include a
persan to be a “father” of a child upon
positive genetic testing [Sections 5-
I06{7}, 5-3A-6(7), 5-3B-6(71).
Another improvement was to specifi-
cally require courts in this state to accept
terminations of parental rights that have
eccurred in other states, pursuant to the
liws of the other state. When there i3
an appropriate termination of parental
rights in another state where the parent

tives, it dowes not matter that the law of
the second state does mol réquire termi-
nation of parental rights by a judicial
procedure, If the termination is in coim-
pliance with the other state’s law, coart
order or not, full faith and credit is (o
be grven to such termination of parental
rights [Sections 3-305(h}, 5-3A-05(b),
5-3B-04(b])

The code revision also recognized
and created & procedure to follow for
enforcement of Post-Adoption Con-
tact Agreements between parents and
adoptive parents, In 1983, the Court
of Special Appeals noted in Weinschel
v, Strople, 56 Md. App. 252, 466 A, 2nd,
1301 {1983} that visitation agreemenis
post-adoption between parents and
adoptive parents were enforceable. The
court sanctioned entering into such
agreements, so long as they were not
contrary to the best interests of the
child. However, while the court secog-
nired their enforceahility, it never was
clear as to how they were to be applied.
This was corrected by revision of the
code that included language in all thres
sections spelling out guidelines for
such agreements: who can enter into
the agreement; when such agreement
shall be in effect; and, how they are to
be enforced (Sections 5-3048, 5-3A-08,
5-3B-07 ). Under these provisions, a par-
ent and adoptive parents may agree on
comntact oF visitation between the parent
or ather relatives of the adoptee (such as
brother or sisters] and the adoptes and

adoptive parents following the comple-

T This ;:rm-'ri.linn rescdved many contested
adoptions throughoewt Maryland, hMost
notably, in the cases brought by the
Department of Social Services, such
Agreements are now frequently the hasis
tor successfully resolving Bsucs to the
satisfaction of the parent and the adoptive
parents Many parents agree o consent
b an adoption after being permitted (o
retain the opportunity to be part of the
adogree's lile past-adoption. This is guod
fur the parent while affording adoptive
parents the comiert of concluding the
termination process, These allow for some
contuct in the futire asid offen include
clauses that protect adoptive parents friom
ImipropsT contact of contact with former
parents wnder the influence af drugs and
alendl.
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tion of the adoption. The agreement is
limited in duration to the child’s minor-
ity. Most importntly, 1§ the adoptive
parents fail to comply with the terms
of the agreement such non-compliance
does net constitute grounds to set aside
the adoption, but the agreement may be
efiforced so long as it 15 in the adoptee’s
bt Erterasts *

The code revision also streamlined the
Show Cause Order process, Historically,
service by pablication was granted due to
the inability to identify or locate a parent,
the petitioner had to publish the entire
Shonw Cange Order in o mewspaper (Fam-
ily Law, Section 5-3220(c}(3)( 2004} ). This
could be exceedingly costly.” The new

' In one case this writer was required to
pubdish in & newspaper i Flint, Michigan.
[t cost £1200.00! While all publications are
not this expensive, under the prive Code
this created an unmecessary expenie la
Petitioners and often resulied in what was
duarl}' a b 1o MEWR[RAPETS,

statute changed this by requiring notice
by publication as a succinet paragraph
giving the parent only what they need to
knonw to protect their rights: that a case
wias filed regarding a certain child bom
to the parents; the date of birth; and,
that he or she will lose their parental
rights if they fail to file a Motice of Ob-
jection by a certain date with a certain
court {Sections 5-316(0F), 5-3A-15(f],
5-38-15(F)). Consequently, petitioners
pow are required to spend les than a
hundred dollars in most cases to achieve
proper notice,

Additionally, in an effort to move the
code into the future, the legislation alse
included language that for the Arst time
required the petitioner to have the short
notice placed on a Department of Hu-
man Resources website for publication
there. Id. This was intended (o give bet-

* A more b odepth review will reveal many
other subtle changes ton numerous to
describe here,

ter notice tooa parent and o determine
the efficacy of publication by way of
the Internet with the hope that at some
point in the future, publication by these
mieans could be substituted for notice m
TIEWS PR PRErs,

Hher changes included recopnizing
the growing population of non-English
speaking persons in Maryland. For the
tirst time, consents of parents were
required to be in a language that the par-
ent understands (Sections 332103},
S-3A-1%(al 2], 5-3B-21(a}i2]]. It also
made inroeds into the often burden-
some #-day period that parents have
been given to revoke their consent after
they have consented to guardianship or
adoption, In & public agency guardian-
ship, the parent can now give a cansent
before o judge that becomes irrevo-
cable with the parent having no further
rights of revocation of consent (Section
5-321{a)(2}). In private agency guard-
ianships and independent adoptions,
the revision also climinated the 30-day
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revocation period where the parent
consents @ second time atter revoking a
prior consent within the previous year
frr that child [Sections 5-34-19(b}, 5-
3B-21ih}). Where the parent consents
again, this consent cannot be revaked.!

These are just some of the more
beneficial changes 1o the code that were
made by the subcommittee and the
legislatire,

The Rules Lag,
But Also Move Forward

As these changes to the statute went
into effect, it was realized that many of
the existing rules governing these cases
lound in Maryland Rules, Rule 9-10]
et seq. conflicted with the new law.
Fortunately, a number of the original
subcommittee members worked with
the Rules Committee of the Court of
Appeals to make the necessary changes,
Unfortunately, once the rules were
reviewed in depth, it became clear that
the changes required other rules be
completely rewritten also, Therefore,
aver the next 18 months, the group and
the Rules Committes labored to produce
amajor rewrite of the rules.” Finally, the
new rules reflecting the revised code
were approved and issued by the Court
of Appeals on July 1, 2007, In general,
the rules tracked changes in the code,
giving much more distinchion between
the types of proceedings - public agency,
private agency and independent. The
most notible change in the rules now
probably is the rejection of the prior two
form consents which were induded to be
used in all cases, The group recognized
that one size did nodt fir all when it came
to these consents: agency termination of
parental rights imvolved different issues
than independent adoptions; periods of
revocation of consents were different;

" Unfortunately, pending the revision of the
Rules, practitioners and courts were in a
defficult situation with the Statute varying
dramatically from what was outlined in
the existing Robes. 1t was difficult in many
cases to know what applied. During this
peried there was much confusion.

and there could be procesdings where
the parents’ rights could be preserved
ifter adoption, such as in a stepparent
adoption. The new rules were redrawn
to offer five separate consents to be used
by parents and two consents to be used
by children in the variows circomstances
and procedures { Md. Rules, Rule9-102.1
et seq. ). The practitioner now merely
hias tor gy 1o that consent which is appli-
cable to the type of case before him, As
a result, theve is little or no re-drafting
required to obtain a consent specific to
that proceeding.

Also, the different consents were
importantly revised in a manner that
makes them musch more user friendly
ind understandable for the parent. They
now include clear basic instructions
and information the parent can under-
stand, followed by the part the paren
executes,

The Future of Adoption Law
in Maryland

While this revision of the Adoption
Code is a giant step forward, there are
many issues that were not resolved that
will continue to be debated and possibly
changed by the legislature in the future,
For example, will Marvland continue 1o
have one of the longest parental revoca-
tion of consent periodds in the United
States? This has been a contentious
is5uie within the legistature in the past
and certainly will be in the future. The
changes made fo the language by this
code revision have been a step forward,
however many would argue that the
rule is still too inflexible. It is argued
that a parent should be permitted to
walve the right to revoke the consent
if they choose, Often, the parent {and
the adoptive pasent) find the 30-day
period very difficult. Therefore, should
the legislature choose to allow waiver
of the revocation period or even reduce
the revocation period from 30 days to a
lesser time such as 15 days? These issues
no doubt will continee to be debated.

Diher issues will certainlv e debated
in the near future. On the horizon is the
question of whether Maryland should

estiblish what is known as a putative
fathers' registry, The legislatures in
mare than 30 states have enacted such
lepislation that creates a form of state
registry which protects the rights of
an unwed father. In these states, when
a man believes he may have fathered 2
child out of wedlock, he may protect his
rights to the child by filing a notice with
the appropriate state agency within the
statutory notification period. 5o long
a3 the "putative” father files as required,
he is allowed 10 challenge the adoption.
Unlike Maryland, where the onus is on
the adoption ageney or the adoptive par-
ents pursuing the adoption to locate the
father and give notification, these states
place the obligation on the alleged father
to protect his own rights. If the putative
father sleeps on his rights and does not
take action to protect his rights, he loses
them

A putative fathers' registry will dowbi-
lessly e the subject of increasing concem
in the future with more states creating
similar statutes. This development will
also hasten legislation advancing in
Congress for o pational putative fathers’
registry. Many commentators believe
that in arder to protect fathers' rights in
our increasingly mobile society, the es-
tablishment of interlinking or a naticnal
database of linked registries is called for,
See, Beck, Toward 8 National Putative
Fathers' Registry Database [ Adoptions),
Harvard Law Review [Summer 2002).
Maryland will certainly be faced with
considering this as congressional sup-
port for a national database is increasing
and legislation in Washington, known
as the Proud Fathers' Act, is moving
forward and will soon be introduced.

Another important question for the
future is whether the code is too restric-
tive in limiting what can be paid to a
parent when there s an adoption — only
legal fees, counseling and medical. With
many states allowing payment of living
expenses such as rent for o set peerioad,
generally with court approval, is Mary-
land too lmited? Is it fair to prohibi
Maryland adoptive parents from provid-
ing such expense payments with court
approval when out of state citizens are
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not 50 limited and may even be able to properly provide such
payments to Maryland parents?

These are just three of the most significant issues on the
horizon for consideration and possible change in Marviand.
In addition to these, there are many other issues that remain
and will no doubt be debated in the future,

Conclusion

The statutory code revision was not revolutionary, bur it
made huge improvements to the guardianship and adoption
process in Marvland, While there are many aspects of termi-
nation and adoption law that may be discussed and refined
furthes, these changes brought about by the laborious effort
and countless hours spent by ludge North and her subcom-
mittee, the legislature, and the Rules Committee have heen
i major step forward in the practice of adoption law. As a
result, we now have a better “roadmap” for all adoptions in
Maryland. m
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